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The European Constitutional Compromise

AS RATIFICATION OF THE TREATY establishing a Constitution for
Europeis proceeding and heated debates are taking place in
the context of referendum campaigns, some politicians, in-
cluding former Europhile prime ministersin France have ar-
gued that they will vote “no” because the treaty isnot ambi-
tious enough while others believea“no” vote meansreining
in an emerging “superstate.” The treaty is in fact modest,
given congtitutional valueto past incremental developments.
Could we expect a different outcome? In thisissue Andrew
Moravcsik provides an answer: “What we see now is what
we get” and the “EU has reached a plateau.” He explores
the reasons that may explain that we may be witnessing a
moment of stable political equilibrium. And makes an addi-
tional argument that isquiterelevant to the current referenda
debatesin European public spheres: the current constitutional
promiseisdemocratically legitimate. Andrew Moravcsik pre-
sented this article at a conference that EUSA co-organized
at Princeton University thisfall.

-Virginie Guiraudon- EUSA Forum editor

The European Constitutional Compromise
Andrew Moravcsik

IN EUROPEAN POLICY-MAKING TODAY there exists a tension be-
tween rhetoric and reality—atension that makes this an ap-
propriate moment to take stock of European integration. Over
the past half-century the European Union has successfully
expanded its substantive mandate and institutional mecha
nismsuntil itsscope, institutions and overall significanceare
without parallel among international organizations. Tariffs,
guotas, and most customs barriers within Europe have been
all but eliminated. In regulatory areas such as environmental
policy, competition, agricultural, and industrial standardiza-
tion policy, the EU is adominant regional and global force.
Similarly the EU is a bone fide superpower in the area of
global trade. The European Court of Justice has established
the supremacy of EU law, theright of individualsto filesuits,
and constitutional review for consistency with the Treaty of
Rome, which isbinding through the near-uniform acceptance
of its decisions by domestic courts. The powers of the di-
rectly elected European Parliament have steadily increased

over the past decade. The European Commission enjoys ex-
ceptional autonomy among international secretariats. Under
the aegis of the European Council, thousands of meetings
among national officials, ministers and heads of state and
government are held annually, resulting in hundreds of pieces
of legidation.

Sinceinthe 1950s, this spectacul ar record of growth and
achievement has sparked controversy. Over the years, ana-
lystsinvoke conceptslikethe“ Monnet method,” “ neo-func-
tionalism,” “spillover,” and the* bicycletheory.” According to
thisview, held by Jean Monnet and theorized by Ernst Haas,
integration begetsintegration through an essentially unbounded
process of spillover. From the perspective of Euro-enthusi-
asts, thisis desirable, since if integration ceased, the ‘rider’
might fall off and progressto date will belost. Eurosceptics,
led by British and American conservatives, warn of therise
of a‘superstate’ in Brussels run by democratically illegiti-
mate technocrats—a ‘ bureaucratic despotism’ recalling the
ancien regimein France and, in afew more extreme formu-
lations, the Nazi dictatorship in Germany.

Over the past two decades, bitter battles between Euro-
enthusiasts and Euro-sceptics have grabbed headlines and
tempted political entrepreneurs. Yet these battles disguise
broad agreement on two fundamental assumptions. First,
something akin to a federal nation-state is the natural out-
growth of current developments in Europe, as substantive
issues demand ever more centralized solutions. Second, in
order to be legitimate such a federal state must be substan-
tially more democratic—that is, more accountabl e to popul ar
majorities than the EU istoday. It was on the basis that the
Amsterdam and Nice treaties, and the recent draft constitu-
tion, were negotiated; it is on a different understanding of
these same two points that Euroskeptics have opposed their
negotiation and ratification.

Yet, as is so often the case in ideological debates, the
middleismissing. For what ismost striking about thelast 15
years of constitutional change in the EU isthe conservatism
of the result. Voting weights and the structure of the Com-
mission have been adjusted, the use of qualified mgority vot-
ing and the prerogatives of the Parliament have been ex-
panded at the expense of the Commission, and the EU has
reinforced essentially intergovernmental cooperation (mostly
outside the core“first pillar” of EU ingtitutions) in a number
of areas, including immigration and foreign(continued on p.3)
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(continued from p. 1) policy.Yet when all is said and done,
theexpansion in substantive policy coordination hasbeen mod-
est. Takentogether, all theingtitutional changesaimed at deep-
ening the EU undertaken sincethe Maastricht Treaty of 1992
have not had as much impact asthe process of enlargement—
and even the latter has not generated fundamental institu-
tional change or adecisive expansion in the substantive scope
of policy-making under the* Community method.”

Perhaps, then, we are starting to glimpse the “ European
Constitutional Compromise” (or, if you are British, “ constitu-
tional settlement”) that is the logical endpoint of European
integration for the medium-term. The EU appears to have
reached a plateau. It may expand geographically, reformin-
stitutionally, and deepen substantively, but al thiswill take
place largely within existing contours of European constitu-
tional structures. What we see now iswhat we get. My cen-
tral contentions here are that thisarrangement istruly stable,
due to the lack of functional pressures and institutional op-
portunities, and that the result is arguably a democratically
legitimate form of constitutional governance.

The Functional Scope of the European Union

The main impetus toward European integration has tra-
ditionally been functional. Major stepsforward in the devel -
opment of European institutions have traditionally rested on
“grand projets’ such asthe customs union, common agricul-
tural policy, single market, single currency, or Eastern en-
largement. (Thisistrue, if we areto believe prevailing neo-
functional theories of judicia expansion, even in the case of
the striking assertion of ECJ supremacy and autonomy.) In
each case, the pressure to manage substantive policies stem-
ming from new forms of regional interdependence motivated
governmentsto make new institutional commitments.

Yet perhaps the most striking characteristic of the EU as
aconstitutional system isits limited substantive scope of its
mandate. Certainly itsroleisfar morelimited than most com-
mentators think. The limited nature of the mandate for EU
policy-making under the existing constitutional compromise
demonstrates why thisis so. Current European policy-mak-
ing can be divided into three categories. One contains areas
of EU discretion or strict rules: monetary policy, anti-trust
policy, and restrictionson internal tariffsand quotas. The sec-
ond contains areas of joint decision-making by EU member
stateswithin commoningtitutions. Theseinclude externa trade
policy, industrial standards, agricultural policy, various eco-
nomic regulatory matters, certain rules regarding establish-
ment, investment and service provision, and (between
Strasbourg and L uxembourg) basic humanrights. Finally, there
are areas essentially untouched by direct EU policy-making,
including taxation, fiscal policy, social welfare, health care,
pensions, education, defense, active cultural policy, spending,
and most law and order.

Today none among thelatter policiesthat remain national
appears a promising candidate for communitarization. The
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single market has been declared compl ete, though incremen-
tal expansion continues. In other areas—defense policy, im-
migration and asylum, law and order, fiscal policy, socid palicy,
evenindirect tax harmonization, should it cometo pass—EU
policy playsasubordinaterole. EU policy inthese areastends
to proceed by unanimity, with a subordinate role, if any, for
the Commission, Parliament and Court.

The limited substantive scope of the EU is, in many re-
spects, disguised by the existing literature onthe EU. Litera
ture on EU policy-making focuses, understandably, on areas
of intense EU activity. Thereis, for example, aconsiderable
literature on the expansion of EU activity in areaslikeimmi-
gration, social policy, and defense. Yet thisisin certain re-
spects misleading. Even in areaswherethereis considerable
progress, it is quite limited. By “selecting on the dependent
variable,” EU policy-making literature creates the impres-
sion of unbounded expansion of policy-making, whereaswe
often observe new policy-making only within very limited
sphere of policy externalities.

Consider the following tension between rhetoric and re-
aity. Fifteen years ago Jacques Delors famously predicted
that someday 80% of economic policy-making in Europe
would be centralized in Brussels. This prediction hasbecome
afundamental “factoid” in discussions of Europe, and is of-
ten cited as 80% of current lawmaking in all issuesin Europe
comes from the EU. European government ministers, who
often usethe EU as an excusefor legidative proposals, have
recently argued that 60% of domestic legidation originates
with the EU. Recent academic studies demonstrate that the
actual number isin fact somewhere between 15 and 20%.

Consider immigration policy, such cooperation consists
largely of “soft” normsfor national policies, coordinated ac-
tivity vis-&visthird countries, the exchange of data, codifica
tion of existing international obligations, and administrative
coordination of parallel national policies (such asthegranting
of visasand passports). Thistakes place with reduced norms
or oversight by the Commission, Parliament or Court, while
national governments retain near total discretion in setting
rules, decidingindividual cases, imposing overall controlson
immigration, designing programsto encouraging or inhibiting
immigration, and nearly al other discretionary aspectsof their
status once in EU member states. There appears, moreover,
to be little evidence of policy externalities that would give
riseto pressures for centralized harmonization of such deci-
sions.

Consider aso what many consider to betheareaof great-
est promise in the EU, namely social policy. Thisissue has
generated an enormous academic literature and consider-
able political attention, focusing primarily on theinnovative
“open method of coordination.” EU member states are en-
gaged in OMC, which leads them to exchange information,
benchmark policies, and evaluate results. Again, the academic
literatureisenthusiastic. Leading constitutional lawyersview
this process as a striking formal innovation. Leading policy



analystsview it asafundamental shift in the nature of regu-
lation, if not modern state formation. Leading political phi-
losophers and social theorists view the consensus on social
welfare asthe central element in an emerging Europeaniden-
tity. Leading Socialists view it as the basis for balancing the
“neo-liberal” tendencies of the EU. Yet al (to my knowl-
edge) controlled empirical studies of the process of Euro-
pean socia policy cooperation agree that its substantive re-
sults to date have been extremely modest—if indeed they
are present at al. There is some sketchy evidence that gov-
ernments may have used the information exchange to help
plan socia reforms, but no solid evidence either of any im-
pact on or policy learning with regard to substantive policy—
though some studies point to the waysin which certain gov-
ernments have improved their administrative procedures,
perhaps in part as a result of OMC lessons.

More fundamentally for our concern here, little evidence
suggests the existence, viewed from the perspective of the
national governments, of an underlying problem of negative
policy externalitiesthat an EU social policy could plausibly
mitigate. The most sophisticated studies of current social
welfare policy point to potential problems of a“race to the
bottom” among European governments, but little evidence
that such problemsexist inthe present or areinevitableinthe
future. As a constraint on social spending, domestic demo-
graphic, fiscal and policy constraints weigh larger than re-
gional interdependence or policy-making externalities. More-
over, given that the central issue facing European govern-
mentsis how to consolidate and stabilize welfare systemsin
the face of tighter constraints, it is unclear that a European
floor under socid policy isjustified at al. Finally, to the extent
that there are policy externalitiesto social policy, thereisno
agreement on thedistributional implicationsof such apolicy.
To take only the simplest aspect, how would a European so-
cial policy balancethe claims of rich and poor countries? To
be blunt, to what extent should European intervention in so-
cia policy aimto redistribute wealth toward a German worker
and to what extent toward a Polish one? This is why, a-
though there is considerable discussion of social policy in
Europe today, concrete progress and proposals are in fact
guite modest and scattered. There are areas—the issues of
giving notice before employment changes or gender
mainstreaming, for example—but few more basic issues of
social welfarereform. The area of greatest concern to social
democrats, namely fiscal policy coordination, has nothing to
do with sacial policy per se.

The Institutional Form of the European Union
Thelimited scope of substantive policy-makinginthe EU
isin large part afunction of the way the European constitu-
tional settlement has been embedded in EU institutions. Insti-
tutional constraints on EU policy today go far beyond the
fact that wealthier member states, notably Germany, areless
willing than in the past to provide modest side-payments to

facilitate interstate bargains. Such constraints reside in the
very essence of the EU’s ingtitutional structure, which im-
poses exceedingly tight limitson policy innovation. Thesemake
extensive change through everyday policy-making or through
constitutional revision unlikely. The EU combines elements
of the consensus demacracy of the Netherlands, the federal -
ism of Canada, the checks and balances of the US, and the
reduced fiscal capacity of Switzerland. Theresultisan insti-
tution that, broadly speaking, does not tax, spend, implement
or coerce and, in many areas, does not even hold a legal
monopoly on public authority. This limits the issues it can
handle, absent a redesign of its structure far more funda-
mental than anything contemplated at the recent constitu-
tional convention.

TheEU hasno palice, noarmy, no significant intelligence
capacity—and no realistic prospect of obtaining any of these.
Even if the most ambitious plans currently on the table in
European defense werefully realized, the EU would manage
only 2 per cent of European NATO forces—and these forces
could be employed only for anarrow range of peace-keeping
tasks. Any deployment can take place only with the consent
of the home countries—a“ coalition of thewilling” approach
that makes current efforts to create joint European military
forcesareintergovernmental commitments as consistent with
NATO as with the EU. Fiscal constraints will mean some
rationalization of defense procurement, yet the EU does not
envisagethereby gaining control over military spending. Simi-
larly, although the EU helpsto co-ordinate efforts to combat
international crime, the structure of national police, criminal
justice, and punishment systems remains essentially un-
changed—save for some information sharing.

The ability to tax, spend, and redistribute wealth is the
pre-eminent activity of the modern state, yet the EU does
little of this. Itsability to tax is capped at about 1.3 per cent of
the combined GNP of its members—representing only about
2 per cent of the public spending by European national and
local governments (ascompared to 70% of US public spend-
ing by the federal government). EU funds are transfers from
national governments, not direct taxation; and their disburse-
ment isdirected to asmall range of policieslikethe Common
Agricultural Policy, regiona funds and development aid—
leaving littleroom for discretionary spending by Brusselstech-
nocrats. (Efforts to develop such a capacity were cut back
by member states.) Even in areas of the EU’s greatest fiscal
activity, most public funding remains national. France isthe
biggest CAP beneficiary, but national sources provide two
thirds of French farm spending—often enough to counteract
EU influence where desired. None of this can change with-
out the unanimous consent of the member states.

To be sure, great power resides in the ability to oversee
detailed implementation. But who implements most EU regu-
lations? Not the Brussels bureaucracy. For the EU’'s em-
ployees, which number less than 30,000—of which 4-5,000
are real decision-makers—constitute a workforce no larger
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that that of amedium-sized European city. They number about
one-fortieth of the civilian federal workforce in the US, a
country noted for the small size of federal civilian employ-
ment. So the task of implementing EU regulations falls to
national parliaments and officials. Thus, whileit is hard for
such governmentsto avoid compliance permanently, they can
shadeit to benefit thisor that domestic group, and delay it for
years.

The EU isthus condemned in perpetuity to be what one
scholar terms a “regulatory polity”—a system with instru-
ments of regulation, but little fiscal discretion. Itissimilarly
condemned not to implement its own regulations. Both as-
pects are critical because the most important issues that re-
main in the hands of national policy-makers—issues such as
socia welfare provision, health care, pensions, defense, edu-
cation, andlocal infrastructural policy—all involveboth dis-
cretionary taxation and fiscal capacity, as well as complex
systems of bureaucratic monitoring and implementation.

The EU’s ability to act, even in those areas where it
enjoyslegal competence, isfurther constrained by the checks
and balances among Brussels ingtitutions. The EU is not a
system of parliamentary sovereignty but one of separation of
powers, with political authority and discretion divided verti-
cally amongst the commission, council, parliament and court,
and horizontally amongst local, national and transnationd lev-
els. The Commission must propose (by majority), the Council
of Ministers must decide (by supermgjority), European par-
liamentarians must assent (by absolute magjority) and, if the
result is challenged, the European court must approve. Na-
tional parliaments or officials must then transpose directives
into national law, and national bureaucracies must implement
them. Formally, this makes everyday legislation as or more
difficult to pass as constitutional revision would be in most
advanced industrial democracies. Asfor congtitutional change
inthe EU, it requires unanimity, often with public ratification,
in the member states—a standard higher than any modern
democracy except perhaps Switzerland. Such a system is
deeply resistant to any fundamental transformation without
consensus among a wide variety of actors.

The only salient exception to this rule concerns the ac-
tions of the ECJ, whose policy autonomy isin fact expanded
by the constraints on EU decision-making. Still the ECJis
itself limited by political and legal constraints imposed by
member states, asits recent, more cautious approach to cer-
tain problems suggests. In the scholarly literature, much has
been made of thisarea of neo-functionalist policy-making in
asea of intergovernmental agreement. Whereas this excep-
tion merits closer attention, it does not fundamentally alter
the prognosisfor the basic trgjectory of the EU’singtitutional
evolution.

The Democratic Legitimacy of the European Union
Legitimacy has two meanings with regard to the con-
temporary EU. It isused to designate the extent to which the
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EU is consistent with basic democratic principles, and it is
used to refer to the level of support and trust among Euro-
pean publics. The conventional view is that the EU has a
doublelegitimacy crisis, and that the second (public support)
follows from thefirst (philosophical consistency). Critics of
current EU institutions, both among Europhiles and
Europhobes, arguethat EU decision-making isboth unstable
and illegitimate because it is not based on direct democratic
consent. For the past half-decade, this has been, the most
widespread public argument for fundamental constitutional
reform of the EU.

Itisnot hard to seewhy EU institutions seem democrati-
caly illegitimate. Only onebranch of the EU isdirectly el ected:
the European Parliament (EP). The EP is far weaker than
national counterparts, and its elections are decentraized, apa-
thetic affairs, in which asmall number of voters select among
national parties on the basis of national rather than EU is-
sues. The European Commission is widely perceived as a
remote technocracy. The European Court of Justice, with 15
appointed judges, is unusually powerful by European stan-
dards. Most powerful amongst Brussel singtitutions, the Coun-
cil of Ministers assembles national ministers, diplomats and
officials, who often deliberate in secret. On theright of poli-
tics, somebelievethe EU isinfringing on personal liberty. On
the left, many view the EU as a throwback to the fiscally
weak, neo-liberal state of the 19th century—EU directives
promote wider and deeper markets, with a limited range of
ba ancing social policies.

Yet recent eventsin the EU, and in particular the experi-
ence of the constitutional convention, suggest the opposite.
Neither member states nor popul ationsview the EU as demo-
craticaly illegitimate—at | east not to an extent that |eadsthem
to act toredressit. And thistacit consent to the EU isconsis-
tent with basic democratic theory.

Let us consider first the abstract democratic theory. Asl
have argued in detail elsewhere, most critics of the EU’s le-
gitimacy compareit to utopian forms of deliberative democ-
racy. If we adopt more reasonable and realistic criteria—
and, in particular, if we compare EU governance to the deci-
sion-making procedures of its European member states in
dealing with similar issues—then the claim that the EU is
democratically illegitimateissimply unsupported by the evi-
dence. Thisis true for three reasons.

(1) Indirect Democratic Accountability. Constitutional
checksand balances, indirect democratic control vianational
governments, and the growing powers of the European Par-
liament are enough to ensure that EU policy-making is, in
nearly al cases, clean, transparent, effective and responsive
to the demands of European citizens. Europeani zation does
not, in this sense, undermine democratic control. Indeed, itis
very difficult to point to areas where the EU acts inconsis-
tently with mobilized mass public opinion. Where such opin-
ionisengaged, ason environmental issues, genetically modi-



fied organisms, foreign policy, and other issues, the EU ap-
pearsresponsive. Thereisno evidence, as| have noted above,
that the EU isaprimary force behind downward pressure on
European social welfare systems.

Cross national studies revea that its regulatory process
is as transparent and open to pressure from interested par-
ties as those of either the US or Switzerland. Its general
legidlative processisarguably moretransparent than thosein
any of itsmember states. Itspolitics arerelatively uncorrupt,
not least due to the lack of control over discretionary funds.

(2) Delegation. Whereas some might object that the EU
relies too much on technocrats and judges to resolve essen-
tially political questionsinvolving the sensitive apportionment
of cost, benefit and risk. And it istrue that some of the most
important EU ingtitutions, such asthe central bank and con-
stitutional court, are of thistype. Yet thereislittlethat isdis-
tinctively “European” about this pattern of delegation. Itis
generally accepted amongst political commentators that the
late 20th century has been aperiod of the “ decline of parlia-
ments’ and the rise of courts, public administrations and the
“core executive”—not least in Britain. Democratic account-
ability in such bodiesisimposed not simply through indirect
control through magjoritarian institutions, but al so through com-
plex systems of indirect representation, selection of repre-
sentatives, procedural norms, and precise balances among
branches of government. The key point for understanding
European integration isthis: EU judges and technocrats en-
joy the greatest autonomy in precisely those areas—central
banking, constitutional adjudication, criminal and civil pros-
ecution, technical administration and economic diplomacy—
in which many advanced democracies, including EU states,
alsoinsulate themselvesfrom direct political contestation.
Thefunctional similaritiesbetween delegation in domes-
ticand EU settings suggeststhat political insulation of certain
decisionsisno historical accident. Most non-majoritarianin-
stitutions have been created in the EU and elsewhere for
compelling reasons. Some non-majoritarian ingtitutions are
designed to provide greater efficiency and expertisein areas
where most citizensremain “rationally ignorant” or non-par-
ticipatory, as in the case of expert bodies. Other non-
majoritarian institutions dispenseimpartial and equitablejus-
tice, rights, and entitlementsfor individual sand minority groups,
asin the case of constitutional courts, which are often seen
as defending individual or minority prerogatives against the
immediate“tyranny of themajority.” Thistendency has spread
in recent years asincreasing numbers of governmental func-
tions have been recognized as human rightsthat arejudicially
or administratively enforced, often at theinternational level.
And some hon-magjoritarian institutions afford majoritiesfair
and unbiased representation in cases where broader repre-
sentation isbiased. Insulated institutions can hel p redress bi-
asesin national democratic representation, particular where
government policy can be captured by narrow but powerful

interest groups who oppose the interests of majorities with
diffuse, longer-term, less self-conscious concerns. Freetrade
is the most obvious example. Many of the same Europeans
who criticize the democratic deficit also call for the US to
retain “fast track” authority to passtradeliberalization—noth-
ing less than empowering the US executive to act with mini-
mal legidlative constraint. In such cases, the EU ismore rep-
resentative of public preferences precisely becauseitisless
directly democratic.

On this account only one EU institution is problematic:
the European Central Bank. The ECB enjoys more palitical
independence than any national exemplar, even though the
technical (optimal currency areq) justification for the bank
itself isweaker. Thisimpliesthat some counterweight to the
ECB is

(3) Deliberation. The third and most important point about
EU democracy isthat itsnon-deliberative quaitiesareinher-
ent. Some critics concede the existence of limited govern-
ment and democratic accountability in the EU but none the
less observe that the European constitutional settlement has
failed to promote thetransnationa political parties, identities
and discoursesthat might help render European political par-
ticipation meaningful. It is widely assumed among current
EU policy-makers that only greater active participation of
this deliberative variety can counter increasingly negative
public perceptions of the EU. Thisview is related to wide-
spread support among political philosophersfor more“ delib-
erative” or “strong” democracy in the belief that it will re-
connect to the political process an apathetic and passive citi-
zenry. Inthisview, the EU isonly amore extreme manifesta-
tion of trends that have long been sapping civic virtue and
dampening active participation in western democracies.
This view rests on the curious premise that the creation
of more opportunitiesfor direct participation or public delib-
eration would automatically generate a deeper sense of po-
litical community in Europe or, at the least, muster greater
popular support for EU institutions. Asageneral claim, there
is good reason to doubt that this is the case. In modern de-
mocracies, thereisin fact no correlation between participa-
tion and popularity of political institutions. “ Insulated” institu-
tions—constitutional courts, someregulators, policeforces—
are often the most trusted and popular with the public. Legis-
laturesare generally didiked, to put it charitably. And the EU
itself has not increased in popularity with the significant ex-
pansion in the powers of the EP over the past five years.
Evenif increased participation were desirable, itishighly
unlikely to occur. European voters do not fully exploit their
current opportunitiesto participatein existing European elec-
tions. Nor have they shown much interest in efforts to in-
clude“civil society” inthewaorkingsof the congtitutional con-
vention. Research suggests that thisis not because they be-
lieve that their participation isineffective or that institutions
like the EP are unimportant. Oneisforced to concludethat it
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is because they do not care.

Why are they apathetic? The most plausible reason for
apathy isthat the scope of EU regulatory activity tendsto be
inversely correlated with theimportance of issuesinthe minds
of European voters. Of the five most salient issuesin Euro-
pean societies today—health care, education, law and order,
pension and social security policy, and taxes—noneisprima-
rily an EU competence. Amongst the next ten issues in the
minds of the public, only afew (managing the economy, the
environment, and the issue of “ Europe” itself) could be con-
sidered major EU concerns. In contrast, the affairs of the
EU—trade liberalization, agriculture, remova of non-tariff
barriers, technical regulation in environmental and other ar-
eas, foreign aid and foreign policy co-ordination—tend to be
of low priority in most European polities. Monetary policy
lies somewhere in the middle. In aworld without salient is-
sues, hew institutional avenuesfor participation, such asref-
erendums and constitutional conventions, do not necessarily
encourage rich deliberation by an engaged population. In-
stead they |ead to unstable plebiscitary politicsinwhichindi-
viduals have no incentiveto reconciletheir concreteinterests
with their political choices. Thisisthelesson of referendaon
recent treaties. Consider the Irish referendum on the Nice
Treaty, in which public opinion shifted by dozens of percent-
agepointsin responseto offhand statements by the Commis-
sion president, driving citizens in one of the countries that
benefits most per capitafrom EU membership to vote against
an innocuous document. Ignorance was so great that the slo-
gan “If you don’t know, vote no” carried the day. Thisisno
way to inspire serious democratic deliberation—or apercep-
tion of legitimacy. Numerous EU countries now seem set to
relive this experience with the draft constitutional treaty.

Therecent episode of constitution-making hasbeen,ina
certain sense, agrand political experiment to test this propo-
sition. Why was a constitutional convention held? The ex-
plicit reason on the part of federalist insiders was the hope
that they would circumvent the haggling and vetoes of na-
tional states. European federalists—in the old-fashioned
Altiero Spinelli sense of the term—hoped finally to realize
their dream of an active and engaged pan-European citizenry.
Pragmatists hoped to combat rising apathy and cynicism to-
wards the EU by radically simplifying the treaty of Rome,
more clearly delineating national and central prerogatives,
and creating opportunities for democratic participation. Ev-
eryone gambled that an open, web-savvy 21st-century re-
enactment of Philadel phiain 1787 would engage citizensand
politiciansof al stripes, sparking an epochal public debateon
the meaning and future of the EU.

It was not to be. Two hundred conventionnelscame, they
deliberated and, 16 monthslater, little had changed. Few Eu-
ropeans were aware of the convention’s existence, and only
a handful could explain what happened there. Only
Eurosceptics paid attention, exploiting public ignorance to
breed conspiratorial suspicion. So the task of preparing a
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congtitutional draft was left, as tasks so often arein EU &f-
fairs, to parliamentarians, diplomats and Brussels insiders.
No wonder, then, that the resulting document is so conserva-
tive: aconstitutional compromise that consolidates a decade
or two of creeping change. European governments took few
steps toward democratizing the EU, beyond a continued ex-
pansion of the powers of the EP.

Despite the modesty of the constitutional treaty, politi-
cians are now being forced to pay back their borrowed pub-
lic support with interest, as they guide the proposed docu-
ment through national referenda. Of course those who keep
the democratic faith will complain that it was precisely be-
cause of this that the constitution is viewed skepticaly by
many—nbut there is little evidence that this is the case. In-
stead, in order to give individuals a reason to care enough
about EU politicsto deliberate intelligently, it would be nec-
essary to given them a stake in creating new political cleav-
ages based on self-interest—as occurred historically in past
episodes of democratization. Some have proposed that agri-
cultural support and structural funds should be replaced with
amassive redistribution of rights and resources fromrich to
poor, old to young, and from national citizenstoimmigrants.
Indeed, such schemeswould surely succeed in “democratiz-
ing” the EU, but only at the expense of its further existence.

Conclusion: The Constitutional Compromise

Themultilevel governance system of the European Union
is the only distinctively new form of state organization to
emerge and prosper since the rise of the democratic social
welfare state at the turn of the 20th century. Recent events
suggest that it may now have reached, through a character-
igticaly incremental process, astable palitical equilibrium. This
“constitutional compromise” isunlikely to be upset by major
functional challenges, autonomousinstitutional evolution, or
demands for demacratic accountability. Thereis, moreover,
an undeniable normative attraction to asystem that preserves
national democratic politics for those issues most salient in
the minds of citizens, but delegates to more indirect demo-
cratic formsthoseissuesthat are of lessconcern, or on which
thereisan administrative or legal consensus. In this respect,
the EU is a mature polity, one that—contrary to what ana-
lystsfrom Haas and Monnet to the present have written—no
longer needsto move forward to consolidate its current ben-
efits. Analyses of the broader importance of the EU in Euro-
pean politics, global affairs, and democratic theory might do
usefully start from this premise.
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